IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STEELWORKERS OF AMERICA @ CIVIL ACTI ON
AFL-Cl O CLC and LEW S GRI FFI N,

GEORGE HEMVERT, GEORGE KEDDI E :

and JANI CE SCOTIT : NO. 05-CV-0039

VS.
ROHM AND HAAS COVPANY and

ROHM AND HAAS COVPANY HEALTH
AND WELFARE PLAN

VEMORANDUM AND ORDER

JOYNER, J. January 28, 2010

This matter has once again been brought before the Court for
di sposition of the parties’ cross-notions for sumary judgnent on
the clains of Plaintiffs Lewis Giffin and George Henmmert. For
the reasons outlined in the pages that follow, both of the
parties’ notions shall be granted in part and denied in part.

Hi story of the Case

According to the allegations contained in the First Anended

Conpl ai nt!, Defendant Rohm and Haas Conpany provi ded vari ous

1 Prior to the filing of the First Amended Conplaint in June, 2008,

the parties had filed cross-notions for summary judgment on the original
conplaint, filed in January, 2005. The original conplaint contained two
counts — the first seeking to compel Rohm and Haas to arbitrate the denial of
the individual plaintiffs' clains for disability retirement or long term
disability benefits and the second seeking relief under Section 502 of the
Enpl oyee Retirenent Income Security Act, (“ERISA"), 29 U S.C. 81132(a)(1)(B)
and (a)(3). The parties agreed to litigate the two counts separately, with
di scovery on Count | to proceed first. The Scheduling O der of Septenber 15,
2005 further dictated that “[s]hould the Court enter judgment for Plaintiff
United Steel workers of Anerica AFL-CIO CLC on Count | as a result of

di spositive notions or a trial, Plaintiffs will withdraw with prejudi ce Count



types of disability benefits to its enployees pursuant to

bar gai ned-for agreenents negotiated by the plaintiff United

St eel workers of America, AFL-CI O CLC on behalf of its nmenbers.
These disability benefits were provided by and through the

Def endant Rohm and Haas Conpany Health and Welfare Plan, as it
was anmended fromtinme to tinme. The individual plaintiffs are all
menbers of the plaintiff Union who were enployed at various tines
by Defendant Rohm and Haas Conpany, who becane di sabled from
wor ki ng and who nmade clains for both short-termand | ong-term
disability benefits and/or for the Disability Retirenent

Al owance (“DRA’) under the defendant pl an.

In the cases of noving Plaintiffs Lewws Giffin and George
Hemrmert, both applied for and received short and long term
disability benefits and social security disability incone
benefits (“SSDI”), but were initially denied benefits under the
DRA. Although M. Giffin s application for DRA was eventual |y
approved in July 2005, Rohm and Haas took his SSDI incone as an
offset. After application of this offset, M. Giffin s DRA
benefit did not exceed his current LTD nonthly benefit and he

therefore did not receive the DRA. M. Giffin seeks DRA

I1,” and “[s]hould the Court enter judgment for Defendant on Count | as a
result of dispositive notions or a trial, the Court will then enter a separate
Schedul i ng Order for discovery and dispositive notions for Count Il.” See, s
3 and 4, Scheduling Order of September 15, 2005; USWv. Rohm and Haas, 2006

U S Dist. LEXIS 66480, *4, n.1 (E.D. Pa. Sept. 14, 2006). Al though we
initially granted the plaintiffs’ notion for summary judgnent on Count |, that
deci sion was reversed by the Third G rcuit and the case remanded. Thereafter,
the plaintiffs sought | eave and we granted Plaintiffs permssion to file the
First Anmended Conpl aint on June 30, 2008.
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benefits, retroactive to at |east July 2004 w thout an offset for
SSDI inconme. M. Hemmert’'s DRA application was never approved
and al t hough he received LTD benefits through Septenber 2007,
Rohm and Haas term nated those benefits at that time on the
grounds that Plaintiff had failed to provide evidence of ongoi ng
disability. M. Hemrert seeks reinstatenment of his LTD benefits
with an opportunity to apply for the DRA or, alternatively,
paynment of the DRA benefit retroactive to August 2003 w thout an
SSDI offset. Al of the plaintiffs? submt that, pursuant to
8502(a)(1)(B) of the Enployee Retirenment |Incone Security Act,
(“ERISA”), 29 U S.C. 81132(a)(1)(B), they are entitled to recover
benefits due and to enforce their rights under the Rohm and Haas
Conmpany Health and Welfare Plan and seek: (1) a declaration that
t he defendants have violated their obligations and failed to
adm ni ster benefits due under the Plan and the | abor agreenents
pursuant to which the Plan was negotiated; (2) a Court O der
di recting Rohm and Haas to performits contractual and statutory
duties and (3) an award of counsel fees and costs to Plaintiffs
and their attorneys.

By way of the conpeting notions now before us, the parties

each contend that no genuine material issues of fact exist and

2 Athough the instant notion seeks entry of summary judgnment only as
to the clains of Plaintiffs Giffin and Hermert, the First Amended Conpl ai nt
avers that the remaining two plaintiffs, Janice Scott and CGeorge Keddi e,
continue to receive LTD benefits although their requests for the DRA benefit
were denied. Those plaintiffs likewise claimentitlenment to the DRA w t hout
an SSDI offset.



that they are entitled to the entry of judgnent in their favor as
a matter of |aw

St andards Applicable to Resolving Rule 56 Mtions

Summary judgnent is nmerited “if the pleadings, the discovery
and disclosure materials on file, and any affidavits show t hat

there is no genuine issue as to any material fact and that the

movant is entitled to judgnent as a matter of law.” Fed. R G v.
P. 56(c). As to materiality, the substantive law w !l identify
which facts are material. Anderson v. Liberty Lobby, Inc., 477

U S 242, 248, 106 S. C. 2505, 2510, 91 L. Ed. 2d 202 (1986).
Summary judgnent is precluded when there is a dispute over facts
whi ch m ght affect the outconme of the suit under the governing
law. 1d. Once the noving party has nmet its initial burden of
showi ng that no genuine issue of material fact exists, the
nonnovi ng party cannot rely on conclusory allegations inits

pl eadi ngs or in nenoranda and briefs to establish a genuine issue

of material fact. Pastore v. Bell Tel ephone Co. of Pa., 24 F.3d

508, 511 (3d Gr. 1994). Instead, the nonnoving party “nust make
a show ng sufficient to establish the existence of every el enent
essential to his case, based on the affidavits or by the

depositions and adm ssions on file.” Harter v. GAF Corp., 967 F

2d 846, 852 (3d Cr. 1992).

Di scussi on

Congress enacted ERISA to “protect ... the interests of



participants in enployee benefit plans and their beneficiaries”
by setting out substantive regulatory requirenents for enpl oyee
benefit plans® and to “provide for appropriate renedies,
sanctions, and ready access to the Federal courts.” Aetna

Health, Inc. v. Davila, 542 U S. 200, 208, 124 S. C. 2488, 2495,

159 L. Ed. 2d 312 (2004), quoting 29 U . S.C. 81001. The purpose
of ERISAis to provide a uniformregulatory regime over enployee
benefit plans. |d.

Section 502(a)(1)(B) of ERISA authorizes the institution of
a civil action by an aggrieved plan participant by stating as
follows in relevant part:

(a) Persons enpowered to bring a civil action

A civil action may be brought -

(1) by a participant or beneficiary -

(B) to recover benefits due to himunder the terns
of his plan, to enforce his rights under the terns
of the plan, or to clarify his rights to future
benefits under the terns of the plan;

29 U.S.C. §1132(a)(1)(B).

Under ERI SA, a plan should determ ne benefits eligibility by

3 An enployee welfare benefit plan is defined as “any plan, fund, or

program which was ... established or mmintained by an enpl oyer or by an

enpl oyee organi zation, or by both, to the extent that such plan, fund, or
program was established or is maintained for the purpose of providing for its
participants or their beneficiaries, through the purchase of insurance or

ot herwi se, (A) nedical, surgical or hospital care or benefits or benefits in
t he event of sickness, accident, disability, death or unenployment...” Ford
V. UnumlLife Insurance Co. of Anmerica, 2009 U S. App. LEXIS 24513 at *5, fn.1
(3d Cir. Nov. 9, 2009); 29 U S.C. §1002(1).
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providing a full and fair review of all evidence relating to an

all eged disability. Mchaels v. The Equitable Life Assurance

Society of the U.S., Cv. A No. 04-CVv-3250, 2005 U.S. D st.

LEXIS 12238 at *5 (E. D. Pa. June 20, 2005), citing Firestone

Tire and Rubber Co. v. Bruch, 489 U. S. 101, 102, 109 S. C. 948,

950, 103 L. Ed. 2d 80 (1989). Although the ERI SA statute itself
does not set out the appropriate standard of review for actions
under 81132(a)(1)(B) challenging benefit eligibility

determ nations, the Suprene Court has set forth four rel evant
principles of review of benefit determ nations by fiduciaries or
pl an adm ni strators:

(1) I'n “determ ning the appropriate standard of review, a
court should be guided by principles of trust law,” in doing
so it should anal ogi ze a plan adm nistrator to the trustee
of a common-law trust and it should consider a benefit
determ nation to be a fiduciary act in which the

adm ni strator owes a special duty of loyalty to the plan
beneficiari es;

(2) principles of trust lawrequire courts to review a
deni al of plan benefits under a de novo standard unl ess the
pl an provides to the contrary;

(3) where the plan provides to the contrary by granting the
adm ni strator or fiduciary discretionary authority to
determne eligibility for benefits, trust principles nmake a
deferential standard of review appropriate; and

(4) if a benefit plan gives discretion to an adm ni strator
or fiduciary who is operating under a conflict of interest,
that conflict nmust be weighed as a factor in determ ning
whet her there is an abuse of discretion.

Metropolitan Life I nsurance Co. v. denn, u. s , 128 S.

Ct. 2343, 171 L. Ed. 2d 299 (2008), citing Firestone, 489 U S. at



111-113, 115; Serbanic v. Harleysville Life Insurance Co., Nos.

08-1059, 08-1157, 2009 U.S. App. LEXIS 9302, *5, 325 Fed. Appx.
86, 89 (3d Cir. April 30, 2009).

Hence, a denial of benefits chall enged under 81132(a)(1)(B)
is to be reviewed under a de novo standard unl ess the benefit
pl an gives the admnistrator or fiduciary discretionary authority
to determine eligibility for benefits or to construe the terns of

the plan. Young v. Anerican International Life Assurance Co. of

N. Y., No. 08-4127, 2009 U.S. App. LEXIS 27788 at * (3d Cir. Dec.

18, 2009); Doroshow v. Hartford Life and Accident |nsurance Co.,

574 F. 3d 230, 233 (3d Cr. 2009), both citing Firestone, supra.

When the adm nistrator has discretionary authority to determ ne
eligibility for benefits, the decision nust be revi ewed under an
arbitrary and capricious standard.* [|d., citing |d. And, as
the Supreme Court recently recognized in Aenn, “[o]ften the
entity that adm nisters the plan, such as an enpl oyer or an

i nsurance conpany, both determ nes whether an enpl oyee is
eligible for benefits and pays benefits out of its own pocket,”
and this “creates the kind of conflict of interest” which “nust
be wei ghed as a factor in determ ning whether there is an abuse

of discretion.” denn, 128 S. C. at 2346, 2348, quoting

4 As observed in Estate of Schwing v. The Lilly Health Plan, 562 F.3d

522, 525, n.2 (3d Cr. 2009), “... at least in the ERI SA context,” the
“arbitrary and capricious standard of review' and the “abuse of discretion”
standard are “practically identical,” citing Abnathya v. Hoffman-lLa Roche,

Inc., 2 F.3d 40, 45, n.4 (3d GCr. 1993).
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Firestone, supra. Therefore when judges review the | awf ul ness of

benefit denials, it is appropriate to take account of several
different, often case-specific, considerations of which a
conflict of interest is one and thereby reach a result by
wei ghing all together. denn, 128 S. . at 2351
In this case, the plan docunents clearly state that
Def endant Rohm and Haas Conpany is the “Sponsor” of the Defendant
Health and Welfare Plan and the “Plan Adm nistrator” for the
di sability benefits portion(s) of the plan within the neaning of
ERI SA. (Joint Appx., D2-D6, D106; 29 U.S.C. 8§1002). Under
Article V of the Plan, the Adm nistrator is charged with
establishing “adm ni strative processes and saf eguards designed to
ensure and to verify that benefit claimdetermnations are nmade
in accordance with the governing Plan docunents and that, where
appropriate, the Plan provisions have been applied consistently
wWith respect to simlarly situated Caimants.” Article 6.2, in
turn provides in pertinent part:
The Rohm and Haas Benefits Adm nistrative Commttee shal
have the exclusive power and authority inits sole and
absol ute discretion to control and nmanage the operation and
adm nistration of the Plan and shall have all powers
necessary to acconplish these purposes. The responsibility
and authority of the Rohm and Haas Benefits Adm nistrative
Comm ttee shall include, but shall not be [imted to, the
following duties and powers: (a) to construe and interpret
the Plan and decide all questions of eligibility and
partici pation;

(Joint Appx., D22). And, Article 6.3 further reads in rel evant

part:



The Rohm and Haas Benefits Adm nistrative Commttee shal
have the sole discretion to interpret the Plan and deci de
any matters arising hereunder and may adopt such rules and
procedures as it deened necessary, desirable or appropriate
in the adm nistration of the Plan, provided that such
determ nations do not conflict with the Plan or applicable
I aw.

Any final determ nation by the Rohm and Haas Benefits
Adm ni strative Conmttee shall be binding on all parties.
| f challenged in court, such determ nation shall not be
subj ect to de novo review and shall not be overturned unl ess
proven to be arbitrary and capricious upon the evidence
presented to the Rohm and Haas Benefits Admi nistrative
Commttee at the tinme of its determ nation
(Joint Appx., D22-D23). In addition, the sunmary pl an
description states in pertinent part at page 44 that “[a]s the
Pl an Adm ni strator, Rohm and Haas is responsible for operating
t he benefit plans and resol ving any questions according to the
pl an docunents. ...~ Thus, as the preceding | anguage clearly
i ndi cates, the plan adm ni strator here has discretionary
authority to nake benefits determ nations and as the Conpany
itself is the plan admnistrator, it is in fact operating under a

conflict of interest. W shall therefore apply the arbitrary and

caprici ous/ abuse of discretion standard of review, taking into

5> Under the arbitrary and capricious standard, a plan administrator’s

decision will be overturned only if it is clearly not supported by the
evidence in the record or the administrator has failed to conply with the
procedures required by the plan. A court is not free to substitute its own
judgrment for that of the defendants in deternmining eligibility for plan
benefits. Taylor v. Union Security Insurance Co., No. 08-3692, 332 Fed. Appx.
759, 762, 2009 U.S. App. LEXIS 11452 at *8 (3d Cir. My 28, 2009); Smathers v.
Multi-Tool, Inc., 298 F.3d 191, 199-200 (3d Cir. 2002). Furthernore, whether
a claimdecision is arbitrary and capricious requires a determ nation whether
there was a reasonabl e basis for the adm nistrator’s decision, based upon the
facts as known to the adnministrator at the tinme the decision was nade.

Smat hers, supra; Sweeney v. Standard Ins. Co., 276 F. Supp. 2d 388, 393 (E. D
Pa. 2003).




consideration the afore-noted conflict of interest.

As noted, both of the noving plaintiffs in this case are
seeking to receive the DRA benefit w thout an offset for SSDI
M. Hemmert is also first seeking to have his LTD benefits
restored. Both argue that by applying the offset and, in M.
Hemmert’ s case termnating his LTD, the defendants have viol ated
their obligations and failed to adm nister benefits due under the
Plan and the | abor agreenents pursuant to which the Pl an was
negot i at ed. By their notion, Defendants make the contrary
argunent: that they properly exercised their discretion in
construing the plan docunents to provide for the application of
the “other incone/SSDI” offset to the cal culation of the DRA
benefit and in termnating Plaintiff Hemmert’'s LTD benefit
because he failed to conply wwth the requirenment to provide
evi dence of continuing disability.

A. Cal cul ation of the DRA Benefit

In reviewng the copies of the Plan and the Summary Pl an
Description provided, we first observe that Rohm and Haas’
Disability Incone Programis described as having three
conponents: (1) Accident and Sickness benefits, which cover up to
26 weeks of disability; (2) the Extended Disability All owance,
whi ch takes over for the next 26 weeks; and (3) the Long Term
Disability Allowance (“LTD), which can continue paying benefits

shoul d the disability last nore than one year. The |ength of
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time that a disabl ed enpl oyee can receive LTD varies, depending
upon his or her length of service to the conpany. (Jt. Appx.,
D64, D66-D68). Finally, while it is specifically “not part of
the Pension Plan,” an enployee may receive the Disability
Retirenent Allowance instead of LTD if his disability is both
total and permanent, he has five or nore years of service and if
the DRA woul d be greater than LTD. (Jt. Appx., D69).

There are a nunber of requirenents that “apply to all three
parts of the Disability Income Program” pursuant to which
disability inconme benefits may be received if an illness or
injury prevents an eligible enployee fromworking at either his
regular job or any other job for which he is qualified. (D64).
These requirenents nmandate that an eligible enpl oyee:

1) Be in active treatnent with a doctor or dentist approved
by the Conpany.

2) Follow the treatnment prescribed by the doctor or dentist.
3) Agree to be exam ned periodically, either by his own
doctor or one appointed by the Conpany so that his
disability can be verified. If the enployee’ s doctor and

t he Conpany’s doctor disagree about the extent of
disability, a third doctor nmay be asked to render an
opi ni on.

4) Accept any alternate job assignment for which he may be
qgual i fi ed.

5) Not work for another enployer while receiving disability
benefits from Rohm and Haas.

(Jt. Appx., D64-D65). |If an enployee refuses to provide proof of

ongoi ng disability, he may be disqualified fromreceiving
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benefits. (Jt. Appx., D65). Beginning on page 3 of the 47-page
Summary Pl an Description outlining the disability incone,
survivor benefits, layoff allowance and pension benefits portion
of the Plan, appears the foll ow ng | anguage:

HOW BENEFI TS ARE FI GURED

| f you becone disabled, you may qualify for disability
benefits fromnore than one source. The Disability |Incone
Program t akes ot her sources of incone into account when your
Conpany- provi ded benefit is cal cul at ed.

The Disability Incone Programis designed to make up the
di fference between any other disability benefits you may
recei ve and the percentage of pay assured by various parts
of the program |If you are also receiving benefits under
anot her Conpany program covering the tinme you are disabl ed,

t hose benefits will also be taken into account. |If you
don’t qualify for income fromany other source, your entire
benefit will come fromthe Conpany’ s program

O her sources of Disability Incone

O her potential sources of disability income may include:
* Social Security

* Wirkers’ Conpensation

* Ot her governnment disability paynents

* No-fault auto insurance

* Disability paynments froma third party, including awards
froma |l awsuit.

|f you are eligible for paynents fromany of these sources,
you should apply for them Your Conpany benefit wll be

figured as though you are receiving any other incone to
whi ch you are entitled, even if you don’t apply.

(Jt. Appx. D65).

Thi s | anguage appears in the pages that inmediately precede

12



the nore detail ed discussions and descriptions of the Accident
and Sickness Benefits, The Extended Disability Allowance, the
Long TermDisability Allowance and the Disability Retirenent
Al l owance. Included in the descriptions of the Extended
Disability Allowance and the Long Term Disability Allowance is
the foll ow ng sentence: “Keep in mnd that this all owance
i ncl udes any other benefits you may be entitled to receive from
ot her sources, as explained on page 3.” (Jt. Appx., D68). That
sentence is absent fromthe description of the Accident and
Si ckness Benefit® and the Disability Retirenment Allowance. (Jt.
Appx., D66-D67, D69). However, at page 9 of the Summary Pl an
Description, which follows the discussion of the three types of
disability benefits and the DRA, appears this additional
adnoni ti on:
OTHER SOURCES OF DI SABI LI TY | NCOVE
Renmenber that disability inconme fromthe follow ng sources
may be taken into account when your benefits fromthe
Disability I ncone Programare cal cul ated (See page 3 for

details.)

TRAVEL ACCI DENT PLAN ..
SOCI AL SECURI TY ..
STATE DI SABI LI TY BENEFI TS ..

WORKERS' COVPENSATI ON . .

(Jt. Appx., Drl).

& This is not surprising given that the Accident and Sickness Benefit

is a short term tenporary benefit designed to provide income to enpl oyees who
are tenmporarily out of work for 26 weeks or less due to injury or illness.
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Thus, while the Pl an docunents are not entirely clear that
the other income offset is to be applied in calculating the DRA,
we find that they can be read either way. 1In as nmuch as this
evinces an anbiguity, we nust take the additional step and
anal yze whether the plan admnistrator’s interpretation of the

docunent is reasonabl e. Donachy v. Mtion Control |ndustries,

No. 08-3919, 332 Fed. Appx. 721, 724, 2009 U.S. App. LEXI S 12439
(3d Cir. June 4, 2009). In so doing, we may | ook to extrinsic
evidence and Plaintiffs submt that we should consider evidence
of the parties’ understanding of the terns, past practices and
whet her there is a pattern of inconsistent benefit decisions by

t he def endants. Bill Gray Enterprises, Inc. Enployee Health &

Welfare Plan v. Gourley, 248 F.3d 206, 218 (3d Cr. 2001); Smrth

v. Hartford Insurance G oup, 6 F.3d 131, 138-139 (3d Cr. 1993).

Applying the arbitrary and capricious standard and
considering the nonetary conflict of interest noted above, we can
not find an abuse of discretion here with respect to the decision
to apply an offset in calculating the DRA. Indeed it appears
that the defendants based their decision to apply the Soci al
Security disability inconme offset in calculating M. Giffin's
DRA on the Summary Pl an Description sub-section (at page 3 of the
SPD) entitled “How Benefits Are Figured” which stated “The

Disability Incone Programis designed to make up the difference
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bet ween any other disability benefits you may receive and the
percent age of pay assured by various parts of the program?”
Def endants believed that this applied to all disability incone
benefits. Although Plaintiffs have submtted nunmerous affidavits
reflecting that, in the case of several other, simlarly-situated
enpl oyees, the SSI offset was not applied in calculating the DRA,
t he defendants have provided an affidavit from Cynthia Mzer
Rohm and Haas’ Manager of Health and Wl fare Prograns.’ M.
Mazer confirns that “[b]efore m d-2005, there were sone m st akes
in cal culating nedically-approved DRA benefits w thout Soci al
Security Disability Incone (“SSDI”) offsets,” and that the four
affi ants whose affidavits have been produced by Plaintiffs
“received the DRA benefit w thout the SSDI offset by m stake.”
Since detection of these cal culation m stakes in m d-2005,
neither the Pl an nor Rohm and Haas paid any new y-approved DRA
applicant a DRA benefit without a SSDI offset.” (Mazer Aff.,
7). There is no other evidence of record to refute Ms. Mazer’s
testinmony and thus we find that there is no dispute but that the
m scal cul ation occurred in only these four cases. W note that
the Third Crcuit has held that “argunents regarding simlarly
situated enpl oyees ‘should be given mnimal, if any, weight’ in

clains determ nations, because the fact that adm nistrators my

”  Ms. Mazer was enployed in this capacity by the Rohm and Haas Conpany
from Sept ember 18, 2000 until March 31, 2009, when Rohm and Haas was acquired
by the Dow Chemni cal Conpany. She continues to work in this sane position for
Dow Chemical. (Affidavit of Cynthia Mazer, 91).
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have, in the past, erroneously granted benefits under an ERI SA
pl an does not nean that they are bound ‘in a straightjacket

requiring themto do so forever.’” Delso v. Trustees of the

Retirement Plan For Hourly Enpl oyees of Merck & Co., No. 08-3474,

336 Fed. Appx. 214, 217, fn.2, 2009 U.S. App. LEXIS 15011 (3d

Cr. July 7, 2009), quoting Vitale v. Latrobe Area Hospital, 420

F.3d 278, 286 (3d Cir. 2005). Thus, the trustees’ interpretation
shoul d be upheld even if the court disagrees with it, so long as

the interpretation is rationally related to a valid plan purpose

and is not contrary to the plain | anguage of the plan. Pacconi

V. Trustees of the United M ne Wrkers of Anerica, 264 Fed. Appx.

216, 218, 2008 U.S. App. LEXIS 3035 (3d Cir. Feb. 11, 2008).

Al ternatively, a plan adm nistrator’s decision may be overturned
if it is clearly not supported by the evidence in the record or
the adm nistrator has failed to conply with the procedures

required by the plan. See, Taylor, Smathers, and Sweeney, al

supra.

Here, we cannot find that the defendants’ interpretation is
ei ther unreasonable or not rationally related to a valid purpose
of the plan. To the contrary, we find the adm nistrator’s
readi ng of the above-quoted plan | anguage em nently reasonabl e
gi ven the nunerous references and rem nders throughout the plan
docunents to beneficiaries that they should apply for any and al

other disability benefits that may be available to themas the
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anmount of their benefits under the plan will be determ ned as
t hough they were receiving such avail able alternative benefits.

See Also, McElroy v. Smthkline Beecham Health & Welfare Benefits

Trust Plan, 340 F.3d 139, 142-143 (3d Cr. 2003)(hol ding that

“[ bl ecause RRB [Railroad Retirenent Board Disability benefits]
are paid by a ‘governnent’ agency, ... the plan admnistrator’s
reading [offsetting RRB benefits frominsurer-paid disability
benefits] is not ‘w thout reason, unsupported by the evidence or
erroneous as a matter of law '"). Therefore, despite the slight
anbiguity and the evidence that the offset was not applied in
absolutely all cases, we find that the |anguage of the plan
docunents anply supports the defendants’ reading of it. W thus
conclude that the decision to apply the offset in calculating
these plaintiffs’ DRA benefits is a reasonable one. Accordingly,
we shall grant the Defendants’ Mtion for Summary Judgnent in
part and deny in part the Plaintiffs’ Mtion for Summary Judgnent
with respect to M. Giffin's claimand that part of M.
Hemmert’s cl ai m which seeks to recover the DRA benefit sans the
of fset for Social Security Disability Incone.

B. Rei nst atenent _of Plaintiff Henmmert's LTD Benefits

Turning next to that part of M. Hemrert’s clai m seeking
reinstatenment of his LTD benefit, we are again bound to consider
whet her the plan adm nistrator’s decision to term nate that

benefit is clearly supported by the evidence in the record or

17



whet her the adm nistrator has failed to conply with the
procedures required by the plan. Again, a court is not free to
substitute its own judgnent for that of the defendants in

determining eligibility for plan benefits. Taylor v. Union

Security Insurance Co., No. 08-3692, 332 Fed. Appx. 759, 762,

2009 U S. App. LEXIS 11452 at *8 (3d Cr. My 28, 2009); Snathers
v. Milti-Tool, Inc., 298 F.3d 191, 199-200 (3d Cr. 2002).

The procedures for filing clains for benefits and appealing
the denial of clains are set forth in Article V of the plan.
Article 5.1.2(g) provides as follows in relevant part:

In the case of a claimfor Disability Benefits, the Cains
Adm nistrator shall notify the O aimant of the C ains

Adm ni strator’s adverse Benefit Determ nation within a
reasonabl e period of tinme, but not later than 45 days after
receipt of the claimby the Plan. This period may be
extended for up to 30 days, provided that the d ains

Adm ni strator both determ nes that such an extension is
necessary due to matters beyond the Plan’s control and
notifies the Claimant, prior to the expiration of the
initial 45-day period, of the circunstances requiring the
extension of tinme and the date by which the O ains

Adm ni strator expects to render a decision. ... In the case
of any extension under this Section 5.1.2(g) the notice of
extension shall specifically explain the standards on which
entitlement to a benefit is based, the unresol ved issues
that prevent a decision on the claim and the additional

i nformati on needed to resol ve those issues, and the C ai mant
shall be afforded 45 days within which to provide the
specified information.

(Jt. Appx., D16-D17). The processes for the handling of appeals
of Adverse Benefit Determnations is set forth in Article
5.1.5(a)(ii) and (b). Under those sections, the plan is required

to, inter alia, provide the claimant: (1) with “the opportunity
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to submt witten comments, docunents, records and ot her
information relating to the claimfor benefits”; (2) with
“reasonabl e access to and copies of all docunents, records, and
other information relevant to [his/her] claimfor benefits” “upon
request and free of charge”; (3) “a review that takes into
account all comments, docunents, records and other information
submtted by the Claimant relating to the claim wthout regard
to whet her such information was submtted or considered in the
initial benefit determnation.” Further, the claimant is also to
be provided: (1) “180 days followi ng recei pt of an Adverse
Benefit Determi nation within which to appeal the determ nation”
(2) “a review that does not afford deference to the initial
Adverse Benefit Determ nation and that is conducted by the
i ndi vidual who shall fromtine to tinme serve as the Appeals
Adm ni strator who is neither the Cains Adm nistrator nor the
subordinate of the Clains Admnistrator; and (3) the identity “of
medi cal or vocational experts whose advice was obtai ned on behal f
of the Plan in connection with [the Caimant’s] ... Adverse
Benefit Determ nation, wthout regard to whether the advice was
relied upon in making the benefit determ nation”

Finally, “in deciding an appeal of any Adverse Benefit
Determ nation that is based in whole or in part on a nedical
judgment, including determnations with regard to whether a

particular treatnent, drug, or other itemis experinental,

19



i nvestigational, or not medically necessary or appropriate, the
Appeal s Adm nistrator shall consult with a Health Care
Pr of essi onal who has appropriate training and experience in the
field of nmedicine involved in the nedical judgnment” and “who is
nei ther an individual who was consulted in connection with the
Adverse Benefit Determnation that is the subject of the appeal,
nor the subordinate of ... such individual.” 85.1.5(b)(iii), (v).
(Jt. Appx. D19).

M. Henmmert was first adjudicated to be disabled fromhis
wor k at Rohm and Haas as a result of injuries suffered in an
aut onobi | e accident by the Social Security Adm nistration on My
5, 2003. He was found to be totally disabled and entitled to
di sability insurance benefits under Sections 216(i) and 223 of
the Social Security Act as of COctober 21, 2001, the date of his
accident. (Jt. Appx. D1491-1508). It appears that M. Hemmert
applied for DRA benefits within a nonth or so of this

determ nati on® and despite the opinion of Dr. Jeffrey Erinoff?

8 It should be noted that throughout the time periods rel evant here,

Li berty Mutual Assurance Conpany of Boston was the clains admnistrator for
the Plan and was thus charged with naking the initial determ nations for
eligibility for STD and LTD benefits, obtaining proof fromPlan participants
of ongoing disability and making the initial determ nations of whether to
termnate disability benefits for failure to provide proof of ongoing
disability. Liberty Mutual is not paid by either of the defendants here on
the basis of how it decides disability clains nor paid any incentives or
bonuses for denying or ternminating disability benefit clains. (Cynthia Mazer
Affidavit at s2-3).

° Dr. Erinoff was the Rohm and Haas Medical Director for the Del anare
Vall ey Health Services Department until 2008 when he was term nated as part of
a conpany-w de reduction in force. (Defendant’s Menorandum of Law in Support
of Motion for Summary Judgment at pp. 4-5, fn. 5).
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that it was “highly unlikely he will ever be able to return to
work,” his claimfor DRA was denied as prenmature, although his
LTD benefits were continued with the representation that the
matter woul d be foll owed-up and presunmably re-reviewed in 6-12
months. (Jt. Appx. D1468-D1479). This decision was apparently
rendered by Dr. Eileen Bonner, the Rohm and Haas Cor porate
Medical Director after consultation with Dr. Erinoff and
subsequent |y upheld by Dr. Bonner in or around May, 2004. (Jt.
Appx. D1397-1405). It should be noted that Rohm and Haas
continued to accept that M. Hemmert was totally disabled from
working at that tinme despite the opinions of G adys S. Fenichel,
M D., a board certified psychiatrist and Wl hel mna C. Korevaar,
M D., a board certified Anesthesiologist and a pain managenment
speci alist both of whom were working for | MX Medi cal Managenent
Services. These two doctors conducted i ndependent nedi cal

exam nations of M. Hemmert on March 9, 2004 and both opined that
M. Hemmert was “fully capable of full-time gainful enploynent in
any capacity he was able to enjoy before the notor vehicle

acci dent of Cctober 2001.” (Jt. Appx. D1418-1442).

In contrast to the opinions of Drs. Fenichel and Korevaar,
the record is replete with reports fromM. Hemrert’'s treating
neuropsychiatri st, orthopedi c surgeon, and primary care physician
whi ch refl ect ongoing treatnent and support a finding of

permanent and total disability during this tinme period (2002-
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2004). (Jt. Appx. D1401-1403, 1448-1487). There is, however, a
dearth of nedical records between 2005 and 2006 and apparently,
on several occasions between 2005 and 2007, Rohm and Haas, acting
through its Clainms Adm nistrator Liberty Miutual, did term nate
the plaintiff’s LTD benefits only to subsequently reinstate them
upon recei pt of appropriate nedical docunentation. (Jt. AppxX.
D1268- 1277; D1375-1395). However, it al so appears that M.
Henmert noved from Pennsylvania to Del aware sonetine in this
period and that he also was having difficulty obtaining new
doctors, as several of his providers no | onger accepted his

i nsurance and one of his nental health providers had died. (Jt.
Appx. 1381-1390, 1396).

This pattern continued through 2007, with Liberty Mitual
requesting that the plaintiff submt updated nedical information
and when it wasn’'t imediately forthcomng, termnating his LTD
benefits only to reinstate them upon recei pt of the requested
docunentation. (Jt. Appx. D1370-1389). Indeed, there is record
evidence that the plaintiff’'s benefits were term nated on
Decenber 19, 2006 (reinstated January 15, 2007) and on March 20,
2007. Subsequent to the March 20, 2007 suspension, the plaintiff
evidently failed to contact the defendants until October, 2007
and al though his benefits were reinstated through July 9, 2007,
they were finally term nated as of July 10, 2007 on the grounds

that “Dr. Bonner and Dr. Erinoff did not find nedical information
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or docunentation adequate to support the need for continued
benefits under the Disability Program begi nning July 10, 2007.”
(Jt. Appx. DI1253).

Were there no additional records or docunents in this
record, we would be constrained to agree with the defendants’
decision given that the plan clearly requires that the plan
participant be in active nedical treatnment and that he submt
evi dence of ongoing disability upon request. Here, however,
there are additional records that evince that between July and
January, 2008, M. Henmert was receiving both treatnment for his
right shoul der disability and his apparentl|y-ongoi ng depression
and related nental health issues. (Jt. Appx. D1217-1250).

Al though it does appear that the defendants referred this case to
an outside consulting orthopedi c surgeon and neuropsychol ogi st
who did a paper review of the existing records, it appears that
the orthopedi c surgeon did not render an opinion on the
plaintiff’s current disability status and that the

neur opsychologist’s review was simlarly inconclusive in that she
noted that “[u] pdated clinical information is necessary for
support of psychiatric inpairnents, restrictions and limtations
beyond 7/9/07. ...1 will contact [plaintiff’s treating
psychiatrist] ... to obtain updated information regarding the
claimant’s clinical status. | wll provide an updated review

upon conpletion of that consultation...” and “I would be happy to
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revi ew any additional nedical records that becone avail able
regarding this claimant’s psychiatric status.” (Jt. Appx.
D1255- 1264) .

Here there is no evidence that this contact ever took pl ace.
In light of this and given that the record contains a letter
dat ed January 23, 2008 fromplaintiff’s then-treating
psychiatrist stating his opinion that M. Hemmert’s “previously
ascribed disability is appropriate,” we conclude that the refusal
to consi der these subsequent records was an abuse of discretion
and that the decision to termnate this plaintiff’'s LTD is not
supported by sufficient evidence. (Jt. Appx. D1217). See Al so,

VWerni cki -Stevens v. Reliance Standard Life I nsurance Co., 641 F

Supp. 2d 418, 427, n.13 (E.D. Pa. 2009), citing Lasser V.

Reliance Standard Life Ins. Co., 344 F. 3d 381, 391 (3d G

2003) (“whil e the burden of proving disability ultimately lies
with Plaintiff ‘once a claimnt nmakes a prinma faci e showi ng of

di sability through physicians’ reports, if the insurer wishes to
call into question the scientific basis of those reports..., then
the burden will lie with the insurer to support the basis of its
objection.””) However, because we find the adm nistrative record
i nadequate to permt this Court to assess Plaintiff Hemrert’s
current disability status (/.e. subsequent to 2008) and/or his
possi ble current entitlement to the DRA benefit (with the SSDI

offset), we shall remand this matter to the clai madm nistrator
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so that it may consider these issues. Thus, we shall grant the
Plaintiff’s notion for summary judgnent in this regard and deny
t he defendants’ summary judgnent notion insofar as it seeks to
enter judgnent in its favor and against M. Hemmert on the LTD
claim

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STEELWORKERS OF AMERICA @ CIVIL ACTI ON

AFL-Cl O CLC and LEW S GRI FFI N,

GEORGE HEMVERT, GEORGE KEDDI E :

and JANI CE SCOTIT : NO. 05-CV-0039
VS.

ROHM AND HAAS COVPANY and

ROHM AND HAAS COVPANY HEALTH
AND WELFARE PLAN

ORDER

AND NOW this 28t h day of January, 2010, upon
consi deration of the Cross-Mtions for Summary Judgnment of the
Plaintiffs Lewws Giffin and George Hemrert and Def endants Rohm
and Haas Conmpany and Rohm and Haas Conpany Health and Wl fare
Plan, it is hereby ORDERED that the said Mdtions are GRANTED I N
PART and DENI ED I N PART and Judgnent is entered in favor of the
Def endants and Against Plaintiffs Lewis Giffin and George
Henmert with regard to their clains of entitlenent to the
Disability Retirement Allowance w thout an offset for SSDI
benefits.

| T 1S FURTHER ORDERED t hat Judgnment be and is entered in
favor of Plaintiff George Hemmert and agai nst Defendants with
regard to his claimfor reinstatenent of his Long TermDisability

Benefit. Def endants are DIRECTED to reinstate Plaintiff

26



Hemmert’'s LTD benefits retroactive to July 10, 2007 and this
matter is REMANDED to the Claim Adm nistrator for consideration
of Plaintiff Hemmert’s current disability status (post-2008) and

his possible entitlenent to the DRA benefit (with the SSDI

of fset).

BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.
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